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EDITORIAL NOTES 


Tie CASE or State v. Capiro, reported in this number, was decided in 
December, 1921, but was not published. It is now printed because 
it seems to us important to know how the questions involved in the 
Election Act of 1920 in this particular case is viewed by one of the 
ablest of the Common Pleas Judges in this State. The defendant 
voluntarily testified in a summary proceeding in an alleged Election 
fraud case, and, being afterward indicted, pleaded in bar that, be- 
cause he had testified, he was immune from indictment in the same 
alleged fraudulent matter. The views of Judge Stickel in the cause 
appear to us logical and inescapable. 





While we have not read the work yet it is apparent from the 
reviews that the thorough analysis of the subject of “Eugenic Steriliza- 
tion in the United States” by Dr. Laughlin as published recently by the 
Psychopathic Laboratory of the Municipal Court of Chicago, is de- 
serving of critical reading by our legislators, not to say Judges and 
others. The Chicago Court has for some time strongly advocated a 
permanent segregation of incorrigible defectives as a means of protec- 
tion to society, a protection to the individual from himself, and a re- 
striction of propagation of the defective type. Of course sterilization 
does not supersede the need for segregation, but it is argued by Dr. 
Laughlin that, to protect future generations, sterilization is a proper 
safeguard and a proper exercise of the power of the State. It seems 
that 15 States have passed sterilization laws, viz., Indiana, Washing- 
ton, California, Connecticut, lowa, New Jersey, New York, North 
Dakota, Michigan, Kansas, Wisconsin, Nevada, Oregon, and South 
Dakota. In nine of the fifteen States, the validity of the Acts has been 
tested. In Washington and California the statutes have been held 
constitutional; in Indiana, Iowa, Nevada, New Jersey, New York, 
Michigan, and Oregon (lower Court of latter State) the statutes have 
been held unconstitutional, in some cases because of the punitive 
character in the statutes. The end sought is certainly desirable, and 
the question remains, can it be brought about by statutes which will 
bear constitutional scrutiny? Should this generation not strive to 
“keep the life stream pure” if it be possible? 





The United States Supreme Court has held unconstitutional 
statutes in lowa, Nebraska and Ohio prohibiting the teaching of a 
foreign language in the public schools below a certain grade. Mr. 
Justice McReynolds, who delivered the majority opinion, asserted 
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that the Fourteenth Amendment without doubt “denotes not merely 
freedom from bodily restraint but also the right of the individual to 
contract, to engage in any of the common occupations of life, to acquire 
useful knowledge, to marry, establish a home and bring up children, 
to worship God according to the dictates of his own conscience and 
generally to enjoy those privileges long recognized at common law as 
essential to the orderly pursuits of happiness by free men.” This lib- 
erty, the Court added, cannot be interfered with under the guise of 
protecting the public interest by legislative action which is arbitrary 
or without reasonable relation to some purpose within the competency 
of the State to effect. Final determination of what constitutes proper 
exercise of police power is with the Courts, Justice McReynolds as 
serted, and does not rest with the Legislatures. We can well under- 
stand how these statutes came to be passed because of popular indigna 


tion at the Germans and, perhaps, or therefore, the German language, 


but they were foolish statutes nevertheless as well as contrary to the 
rights of parents and children. Foolish, because language is in itself 
education, and, while we believe the teaching of foreign languages to 
children is often overdone, it is apparent that for many pupils it is a 
distinct advantage to know something of some other language than the 
English. If one is to go to college or enter a profession when grown 
up it is frequently a necessity to know something, however little, of 
other tongues, and it is better to begin on it young than to wait for 
occasion to use foreign speech. 





According to the “Solicitors’ Journal” of March 3 last, in the case 
of Nelson v. Moir, heard before the English Court of Appeal in Febru- 
ary, the following point was passed upon: An action had been tried 
before Mr. Justice McCardie in which questions of grossly indecent 
conduct arose, and two women jurors had refused to retire from the 
jury box when invited by the Judge to do so. The plaintiff obtained a 
verdict for slander and £500 damages, and the defendant asked for a 
new trial. One of the contentions of counsel, not very clearly ex- 
pressed in the account, would appear to have been that the Judge, 
in the exercise of his statutory discretion, should have decided that 
in this class of cases justice would not be done if a woman were on the 
jury, and should have withdrawn the juror to substitute a new juror, 
on the refusal of the women to retire. Such an exercise of his dis- 
cretion would have been possible for the Judge, since the statute gives 
him the right of deciding that any case is unsuitable for a feminine 
jury; but he was bound to exercise it. The Court of Appeal felt it 
necessary to emphasize their view that the sex of members of the 
jury is not a matter on which, in any normal circumstances, counsel 
is entitled to place reliance on an appeal. 





Some time ago we referred to the fact that in Belgium eligible 
voters must vote at elections or take serious consequences in fines un- 
der the laws of that country. We notice that the newest American 
periodical, “Public Affairs,” the first number of which was published 
in Washington last month, presents eight reasons for compulsory vot- 
ing and eight reasons against it, and desires to know what our citizens 


rely 
il to 
juire 
lren, 
and 
W as 
_ lib- 
e of 
rary 
enc 
oper 
5 as: 
ider- 
gna- 
lage, 
» the 
tself 
es to 
is a 
1 the 
“own 
e, of 
t for 


case 
‘bru- 
tried 
‘cent 
1 the 
ied a 
for a 
, ex- 
idge, 
that 
n the 
uror, 
_ dis- 
Pives 
inine 
elt it 
f the 
unsel 


gible 
s un- 
rican 
ished 
‘ vot- 
izens 


s 


EDITORIAL NOTES 195 


think about it. The reasons for are the usual ones, based on the fact 
that out of about 54,000,000 eligible voters in the United States slightly 
less than one-half (26,705,346) voted last Fall. The important issues 
decided in elections ought to have the decision of “nearly 100 per 
cent.,” according to the first pro-reason. Perhaps the strongest con- 
reason among those in the negative list is the 7th: “It is not the num- 
ber of voters, but the intelligence of the voters, that is the essential 
thing in an election, and fining a citizen for not voting will not give 
that citizen discrimination or knowledge in voting.” 

We agree with the views of Mr. McEwan, as expressed in the 
letter appearing in this issue in the department of “Miscellany,” as to 
the importance of some statute being passed to do away with the 
vexations and expense of settling slight encroachments and misloca- 
tions of buildings, so common now in cities and boroughs, and which 
lead to protracted litigation. Searchers of titles and surveyors discover 
little encroachments constantly and there should be a limitation put 
upon actions based upon them. The proposed Act may or may not be 
exactly what is needed to meet such cases, but it appears to be closely 
in the line of a proper solution of the problem, and we trust the next 
Legislature will decide to do something to relieve owners of land of 
their title troubles on small encroachments. 





It follows almost to a certainty that when a studious young man 
of real genius for the law, added to a fine character, struggles along 
heroicly and with real patience to secure a high position at the Bar 
he reaches there. Such was the case with Mr. Justice Sutherland of 
the United States Supreme Court. Following his studies at the Uni- 
versity of Michigan forty years ago, he began the practice of law in 
Utah, in a small town of something like 5,000 inhabitants. A place of 
this size presented, of course, no unusual features in the way of litiga- 
tion. “It was in surroundings such as these, with frugally furnished law 
offices, and with only a handful of scattered reports and textbooks to 
break the monotony of barren walls, that Mr. Justice Sutherland’s 
career as a lawyer began. But, as Lincoln himself conspicuously 
proved, luxuriously fitted offices are unessential to success. It is, 
after all, the man alone who counts. Perseverance, dogged determina- 
tion, unremitting application, studious habits, thoroughness, and, 
above all, cleanliness of purpose and integrity of character, will sooner 
or later bear their full measure of reward. It should be a source of 
comfort to the younger members of the Bar, now struggling against 
great odds to obtain a foothold in the profession, to know that he 
himself passed through all the various stages of despondency and 
doubt. More than once at the beginning of his career he was com- 
pelled, out of sheer necessity, to take trivial cases, yielding nothing 
more than a mere pittance. There were times when he was dis- 
heartened and discouraged. Not infrequently he was compelled to look 
want and misery squarely in the face. But he never faltered. How- 
ever dark the outlook, he stood undismayed.” And—mark it well, 
young lawyers !—never once did he swerve from the path of rectitnde. 
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As the Editor of the Law JourRNAL expects to be in Europe during 
part of July and all of August, the August number will be edited by 
a fellow-member of the Bar. The September number is likely to be 
out late. 





THE CLASSIC MORRIS COURT HOUSE AND ITS JUDGES.’ 





sy Justice CiarLes W. Parker, Morristown, N. J. 

The repainting of the Morris county Court House has attracted 
considerable attention, largely on account of some decided changes in 
the color scheme. Most of the criticism appears to be favorable and to 
justify the action of the Freeholders in making the change. 

The architectural merits of this fine old building are by no means 
so widely appreciated as they ought to be. Built in 1826-'27, the de- 
sign shows strongly the influence of the so-called “colonial” type, 
which of late years has been extensively revived even in public build- 
ings, especially in this part of the State. In Newark and the Oranges 
many schools and municipal buildings exhibit the familiar contrast of 
white trim with the body color; and the simplicity of plan character- 
istic of this type lends itself readily to the requirements of such build- 
ings. In our Morris county Court House the critical spectator is im- 
pressed at once with the simple beauty of the old-fashioned arched 
windows and the admirably designed cupola; and the general form of 
the building is typical of the old style with its gable roof and double 
chimneys at each end. Much of the defacement so often observed else- 
where is here spared. The general shape and outline of the original 
building are unimpaired; the small square panes in the windows are 
mostly unchanged, and even the primitive old glass remains almost 
intact, to the delight of the antiquarian. As to the later additions, the 
sheriff’s house at the side, while unfortunately it crowds the lot, 1s 
generally in keeping, and the rear extensions of the main building do 
not obtrude themselves upon the view. 

The original coloring of the outside was without doubt that of 
natural brick as a base, with white window sash, white tron shutters, 
and perhaps white lintels to the windows and white cupola. If the sills 
and water-table are made of brown sandstone, as 1s likely, they were 
probably left au naturel. Some of the color vicissitudes through which 
the building has passed may be remembered by old residents. ‘There 
are indications of a coat of gray at one time, and that was afterwards 
painted over with red. All effect of contrast was destroyed by painting 
the trim, window sash, frames, sills, water-table, columns, pediment 
of front porch and cupola a dull brown, which, while not showing dirt 
(a point often made in its favor), also eliminated all emphasis, so to 
speak, and made of the building, as far as it could, a rather monotonous 
commonplace whose merit was discernible only to the practiced eye. 

In repainting the outside, the choice of color obviously lay between 
red, the natural color of the brick, and colonial yellow, lighter, brighter 
and also classic in this style of architecture. The yellow was finally 
selected; and the action of the freeholders in authorizing it is fully 
justified by the results. 


"Reprinted from the “Morristown Topics” of April 27 and May 4, 1923. 
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The treatment of the interior, particularly of the court room, has 
received loving and jealous care. This court room as originally de- 
signed and executed was more than worthy of the exterior. Its di- 
mensions are admirable, its acoustics perfect (a rare merit). There 
were (and still are) four beautiful arched windows on Washington 
street and two on Court street. There were four others looking up the 
hill, but of these last all but one are gone. Two are now doorways; 
one, with sash and glass, opens into an air shaft; the fourth affords a 
view of the jail skylight and ventilator. Strangely enough, these last 
two remained glazed with the old glass, while the two on Court street 
had been reglazed with the so-called “Florentine” glass, cutting off any 
view and unappropriate in style. Around the room runs an old paneled 
wainscot, four feet high; the front of the gallery and the hall back of 
the Judge’s bench are similarly paneled, as well as the front of the 
bench. At some time the wainscot and bench were grained in the 
pattern of oak, a transparent sham, greatly marring the effect of the 
room. Worse than all, there depended from the centre of the ceiling 
an enormous cast iron bronze-painted chandelier in the ugliest pattern 
of the ugliest period. This has been gone for some time, as the writer, 
on taking up his duties here in 1907, declared war on it at once, and 
some simple electric brackets were substituted. The Florentine glass 
has just been transferred to the windows opening on the air shaft and 
jailyard, and God’s sunlight now comes in from Court street. The 
paneling is all white as it should be. The walls are a delicate cream 
yellow, and the excellent cornice and circular pattern of palm leaves 
on the ceiling are treated in plain white, instead of being tricked out in 
green and gilt as formerly. The ugly benches, for benches cannot well 
be other than ugly, are now subordinated. They were a harsh yellow, 
but are now treated in brown oak stain, which is restful instead of 
irritating to the eye. 

The result is believed to be a close approach to the original ap- 
pearance of this unusually fine room. 

Some restoration still remains to be done, particularly in the 
entrance hall on the main floor, which is marred by a wainscot of the 
metal ceiling type. This can be corrected with no great expense. As 
to what has been done the Freeholders are to be warmly congratulated 
on their success in bringing out the full beauty of a very unusual 
building. ‘The original architects surely understood their business and 
did a most admirable piece of work. 

Nothing has been said so far of the renovation of the rear build- 
ing. The same color scheme has been followed there and very suc- 
cessfully. The Grand Jury room is bright and cheerful. The Judge’s 
room is to have a 6%-foot paneled wainscot to counter-act the exces- 
sive height of ceiling. As the rear building exhibits no unusual archi- 
tectural merit further discussion of the details is unnecessary. 


SupreME Court Justices Wuo Have Sat in THE PRESENT Court House 
From 1820 until 1846 there was no permanent assignment of par- 


ticular Judges to counties on account of a statute which provided that 
Circuits should be so arranged that no Justice should hold the Circuit 
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in the same county two terms in succession unless in the opinion of the 
Court there should be a necessity therefor. During this period, there- 
fore, we find on the county records the names of all the Justices in- 
discriminately from term to term. But from 1826 till 1841 the name 
identified particularly with this county is that of Gabriel H. Ford, a 
native and resident of Morristown and former owner of the present 
Washington Headquarters. He was a graduate of Princeton, class of 
1784, and became a Justice of the Supreme Court in 1820, retiring, 
after serving three full terms, in 1841. There is an interesting ac- 
count of him in Judge Elmer’s “Reminiscences of New Jersey,” pub- 
lished in 1872, a valuable book to all who are interested in the person- 
ality of lawyers and Judges living during our first century as a State. 
Elmer describes him as “a man of very considerable talents and learn- 
ing, and an eloquent and successful advocate ;” that he “shone most 
in charging a jury,” and that “his judicial integrity was never ques- 
tioned.” On his retirement the Bar adopted complimentary resolu- 
tions, which will be found in 3d Harrison’s Reports, page 375. 

Ford was succeeded by Ira C. Whitehead, who was born near 
Morristown, educated there and at Princeton, where he graduated in 
1816, was admitted to the Bar in 1821, practiced first at Schooley’s 
Mountain and afterwards at Morristown. Elmer says that “as a Judge 
he was highly respected, and fulfilled the important duties of that office 
with a single aim to do justice. His opinions . . . show him to 
have been a painstaking, conscientious, reliable Judge.” He was re- 
tired at the end of one term, for political reasons, and lived until 1867, 
having enjoyed a successful and lucrative practice after leaving the 
Bench. 

The next Justice assigned to Morris was Elias B. Dayton Ogden, 
a native of Elizabeth, born in 1800, graduated at Princeton in 1819, and 
a practictioner at Paterson. He enjoyed the unique distinction of be- 
ing the last lawyer in New Jersey to be made a serjeant-at-law, this 
grade being abolished in 1837. He was appointed to the Bench in 1848, 
to succeed Whitehead, and assigned to the district including Morris 
county. He was reappointed in 1855 and again in 1862, but did not 
serve here after 1854. As he had continued to live in Paterson it is 
likely that he took an opportunity of changing over to the district em- 
bracing his home county. 

His successor here was Daniel Haines, another Princeton man, 
born in 1801 in New York City, graduated at Princeton 1820, studied 
law at Newton in Sussex County, settled at Hamburg in 1824, and 
made that his permanent home. He was active in politics, was elected 
to the Council (predecessor of our State Senate) in 1839, and in 1843 
was elected Governor in joint meeting under the old Constitution, re- 
maining in office till January, 1845; was elected again by popular vote 
under the new Constitution in 1847, and, after returning to the Bar was 
appointed to the Supreme Court in 1852 and served till 1866. His 
assignment to Morris county was only for about a year, 1854-55. To 
judge from the comment in Judge Elmer’s book, his work on the 
3ench was eminently satisfactory. 

Martin Ryerson, his successor in this Circuit, was born in 1815 
in Sussex county. He graduated at Princeton in 1833, delivering the 
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Latin salutatory and was admitted to the Bar in 1836. He was ap- 
pointed to the Supreme Court in 1855 and resigned on account of ill 
health in 1858. He died July 17, 1875. There is an excellent photo- 
portrait of him at the Court House, obtained through the courtesy of 
his grandson, Martin Ryerson Turnbull of Richmond, Va. Former 
Judge Edward K. Mills and the writer have been trying to procure 
reliable pictures of former Judges, and this one of Judge Ryerson is 
the earliest in time. It is probably reproduced from a’ daguerreotype. 

Edward W. Whelpley was the next incumbent. He was born at 
Morristown in 1818 and received his early education there; graduated 
at Princeton in 1834 (save the mark!) and was admitted as an attorney 
in 1839 and counselor in 1842. He started practice in Newark, but 
soon moved to Morristown and lived there until his death. He was 
appointed Justice of the Supreme Court in 1858 and Chief Justice in 
1861, to succeed Chief Justice Green, who had become Chancellor. 
He was probably the ablest Judge who had served permanently here 
since 1820, and, but for his untimely death in 1864, would have left as 
deep an impress on the jurisprudence of the State as did later Judges 
of long service, like Depue and Dixon. Chief Justices Green and 
Beasley seem to stand in a class by themselves. There is an oil por- 
trait of Chief Justice Whelpley in the State House at Trenton, of 
which a photographic copy has been procured for the Court House. 

Whelpley served here till 1863 and was succeeded by John Van 
Dyke, born near Lamington, Somerset county, in 1807, appointed to 
the Supreme Court in 1859. He was connected with the county a little 
over two years, 1863 till 1865. He later removed to Minnesota and 
died there in 1878. It is said he was called “Black Hawk” on account 
of his coloring. An excellent picture of him, enlarged from a daguer- 
reotype in possession of his son, Professor John C. Van Dyke of 
Rutgers College, hangs in the Court House. 

Next came Vancleve Dalrimple, born in 1821, licensed as attorney 
in 1843 and counselor in 1847; appointed to the Supreme Court in 1866 
and served here as Judge until 1880. He died in 1892 at Morristown 
and lies in Evergreen Cemetery. There are many of our older citizens 
who remember him well, but every effort to obtain a picture of him has 
been unavailing. 

The year 1880 brought to this county as presiding Justice William 
J. Magie, who has been characterized as the best all-around Judge that 
New Jersey has ever known. He was born December 9, 1834, gradu- 
ated at Princeton in 1852, and lived and practiced in Elizabeth. He 
served as Prosecutor of the Pleas and in the State Senate. He en- 
tered the Supreme Court in 1880, was made Chief Justice in 1897, and 
Chancellor in 1900, serving until January, 1908, the only man, I think, 
that ever held these three offices, though Green was Chief Justice and 
later Chancellor. Chancellor Magie, though a man of impressive 
presence, was most genial and approachable. His legal ability is best 
ascertained by an examination of the opinions that he wrote over a 
period of 28 years, much of the time in association with past masters 
like Beasley, Depue and Dixon. An excellent picture of him has been 
presented by his daughter. He died January 15, 1917. 

John Franklin Fort, a Burlington county man, born 1852, ad- 
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mitted to the Bar in 1873, established himself in Newark and served 
with great credit as a Judge of the District Court, and later as a Com- 
mon Pleas Judge, before his appointment to the Supreme Court in 
1900. Although he was assigned to this county only two months or 
so, he achieved a well-deserved popularity with the Bar and public by 
his unfailing cordiality and good nature. Though not a college man 
he was an excellent lawyer, but always greatly inte ‘rested in politics, 
and resigned his office on accepting the nomination for Governor in 
1907. After the expiration of his term in that office he resumed prac 
tice at the Bar, in which he was highly successful. He died November 
18, 1920. His daughter has contributed a fine likeness of him. 

Abram Q. Garretson, born March 11, 1842, a graduate of Rutgers, 
1862, at the head of his class, was admitted to the Bar in 1865-68 and 
established himself in practice at Jersey City. He served as Prosecu- 
tor and later as county Judge with great distinction, and was in the 
full tide of successful practice when he was appointed to the Supreme 
Court in July, 1900. He then was assigned to the Sixth District (em- 
bracing this county), vacated by the appointment of Magie as Chancel- 
lor, and moved here to live. He was an able and successful Judge, 
but did not live out his first term, dying June 3, 1907. His son has 
contributed an admirable photograph of him. 

Mahlon Pitney, a son of Morris county, born and raised here, was 
graduated at Princeton in 1879 and admitted to the Bar in 1882-’85. 
He achieved immediate success in his practice, and, entering politics, 
was equally successful there. He was appointed to the Supreme Court 
in November, 1901, and Chancellor, January 22, 1908. After four years’ 
service as Chancellor, President Taft appointed him an Associate Jus- 
tice of the United States Supreme Court, and he served in that Court 
over ten years with high distinction. Justice Pitney was always a 
tremendously hard worker, never sparing himself, and in 1922 his 
health broke down. This led to his retirement from the Bench after an 
intensely active service of over twenty years. He served only a few 
months in this county, from the death of Judge Garretson until No- 
vember, 1907, when he was assigned to Hudson county, and the writer, 
who had been appointed in Garretson’s place, was assigned to fill the 
vacancy here and has served continuously up to this time. 

I desire to say to our readers that any aid in obtaining like- 
nesses of the old-time Judges, Gabriel H. Ford, Ira C. Whitehead, 
Elias B. D. Ogden, Daniel Haines, and Vancleve Dalrimple for the 
portrait gallery at the Court House, would be highly appreciated. 


ADDRESS TO THE NEW YORK BAR ASSOCIATION.’ 





The following address delivered before the New York Bar Asso- 
ciation by Hon. Newton W. Rowell, K. C., of Canada, contains so much 
matter that lawyers in this and other States should read, that we give 
it nearly in full, as found in the May number of “The Canadian Bar 
Review :” 

Mr. President, and members of the Bar Association of the State of 
New York: 

May my first words be of very warm appreciation for the manner 
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in which you have received this toast, and particularly for the manner 
in which your Chairman has proposed it. The language in which he 
has spoken of Canada and of the part we took in the war will be deeply 
appreciated by every Canadian citizen. 

The President asked you to drink to the toast of the King of 
England. That was good. He is also King of Canada. There was a 
time—and this is suggested by the President’s remark—when the 
sritish Empire did consist of one central government with a number 
of dependent colonies in different parts of the world. With that 
flexibility and adaptability, however, which are characteristic of the 
3ritish Constitution, during the past fifty years these colonies have 
developed into free, self-governing States, equal in status with the 
mother country, and all owing willing allegiance to a common Sov- 
ereign. We hail King George as our King in the same real sense that 
the people of England hail him as their King. 

With the progress of time, with the increase in knowledge, and 
with a better understanding of the principles of free, democratic gov- 
ernment, we are now able to do what was not possible a century and a 
half ago when you had your little difference with the mother country ; 
we are able to give full expression to our national aspirations and still 
remain within the British Empire. You decided to work out your 
national destiny outside the British Empire. We are now able to work 
out our national destiny, with all the liberty and freedom you enjoy, 
within the British Empire. We are citizens of Canada. We are full 
citizens of Canada, but we are more than citizens of Canada; we are 
citizens of the British Empire, and we are at home and under our own 
flag when traveling over a quarter of the surface of the globe. We 
prize our Canadian citizenship, but we prize our British citizenship 
just as thoroughly as the Apostle Paul prized his Roman citizenship. 

Now, the Chairman has referred to the many ties that bind our 
two countries together, the many ties that bind the Bar of the two 
countries together. Recently we have had some new ties that bind us 
together, in addition to the ones you are thinking of. We have always 
welcomed you to Canada. If my recollection serves me aright, my 
distinguished friend, the Hon. Mr. Taft, the present Chief Justice of 
your Supreme Court, was engaged on a Canadian railway valuation 
case in the City of Montreal when he received notice of his appoint- 
ment as Chief Justice of the Supreme Court. My distinguished friend, 
Mr. Pierce Butler, of St. Paul, was associated with me as counsel in 
a railway valuation case in the City of Toronto, when he received 
notice of his appointment as an Associate Justice. When Mr. Butler 
told me of his appointment, I said, “Butler, there will be no chance 
for the members of the Canadian Bar, in Canadian railway valuation 
cases, once it is established that the road to the Supreme Court of 
the United States for American barristers is by way of Canada! In 
view of what has happened we fear we shall lose our practice and 
American counsel will be in charge of our railway cases.” 

But there is one tie of which I desire to speak particularly to-night, 
a tie suggested in the remarks of your Chairman in his most interesting 
and able presidential address of yesterday. One of the most striking 
characteristics of both British and American political institutions is 
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the ‘rule of law,’ or the supremacy of law. By that ‘rule of law’ we 
mean that no man can suffer in his person or in his property, unless 
he violates the law, and he is adjudged to have violated it by proper 
legal procedure in the ordinary Courts of the land, and that every 
citizen, be he rich or poor, be he strong or weak, must be adjudged 
by the same Courts and by the same law. Under this ‘rule of law’ 
we have developed our ideals of personal liberty, liberty of person, 
liberty of the press, liberty of assembly, and liberty of speech. We all 
recognize—all men of the Anglo-Saxon tradition—that the ‘rule of law’ 
is the best safeguard of personal liberty and the surest guarantee for 
the orderly and progressive development of our civilization. Because 
this ‘rule of law’ is still such a characteristic and vital feature of your 
political institutions and ours, a special obligation rests upon men 
learned in the law, and who know and appreciate its value, to endeavor 
to see that the laws which govern us are just, that those laws are 
honestly and impartially administered, so that the people may have 
faith in the Courts and in the laws of the land. 

May I give you an illustration of what we mean by the ‘rule of 
law’ as opposed to the use of arbitrary power. Shortly before 1771, 
Minorca became a British possession, and Lieutenant-General Mostyn 
was made Governor. There was a troublesome fellow there by the 
name of Fabregas, who took part in a riot and tried to stir up a 
mutiny, and the doughty General deported him to Spain without a 
trial. He proceeded to London and sued the General in the British 
Courts, and, 150 years ago, when a pound sterling meant a great deal, 
he recovered a verdict of £3,000 for wrongful imprisonment and de- 
portation. The General appealed, and the appeal came before the 
King’s Bench and Lord Mansfield delivered judgment as follows: 

“To lay down in an English Court of Justice such a monstrous 
proposition as that a Governor acting by virtue of letters patent under 
the Great Seal, can do what he pleases; that he is accountable only to 
God and his own conscience, and that he is absolutely despotic and that 
he can spoil, plunder, affect their bodies and their liberty, and is ac- 
countable to nobody—is a doctrine not to be maintained; for if he is 
not accountable to this Court, he is accountable nowhere.” 

May I add, Mr. President, it is that ‘rule of law’ honestly and 
impartially applied throughout the whole British Empire, which has 
made possible the peace and order and good government among more 
than 400,000,000 of people, a quarter of the whole human family. 

Mr. President, that ‘rule of law’ did not spring spontaneously into 
being; it has been a gradual and steady growth. There was a time 
in the old mother country of most of us, when the blood-feud, private 
vengeance, and trial by battel prevailed. But in the development of 
organized society private vengeance and these other primitive methods 
of redressing wrongs had to give way; and why? Because they dis- 
turbed the peace of organized society. They prejudiced the interest 
of those who were in no way interested in the controversy. By the 
establishment of Courts of Justice and the ‘rule of law,’ peace and 
order were established in the community. What is true of our country 
is true of yours. 

A somewhat similar process has been going on in the international 
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field during the past three hundred years. It is not quite three hun- 
dred years since Grotius wrote his famous book which laid the founda- 
tion of international law. In almost the same way as the common 
law grew up, there has been growing up a body of international law 
governing the relation of nation to nation, and jurists and Courts have 
been defining and declaring the principles and the rules which should 
govern international relations, in peace and in war. 

But the ‘rule of law’ in international affairs cannot be worked out 
and made effective without a Permanent Court of International Justice 
to administer that law. I wish, Mr. President, to pay a tribute, a 
most sincere tribute, to the leadership of the New York State Bar 
Association in promoting the establishment of a permanent Court of 
Internationa! Justice. You led the way in the resolution of your Asso- 
ciation away back in the ’90’s; then it was while a distinguished mem- 
ber of your Bar, Mr. Root, was Secretary of State of the United States, 
and while another distinguished member of your Bar, Mr. Choate, was 
the chief American delegate to the second Peace Conference at the 
Hague in 1907, that your government brought forward the proposal 
to establish a Permanent Court of International Justice for the de- 
termination of juridical disputes between nations. The proposal did 
not become effective at that time. ‘The Conference could not agree on 
the method of selecting the Judges, as Mr. Wheeler pointed out yes- 
terday, in his report on International Arbitration. But you did not 
grow discouraged, nor did the American Nation. You followed it up, 
you pressed it upon the attention of President Wilson and the Peace 
Conference in Paris, and when, in 1921, it became necessary to frame 
a constitution for that Court, which it was proposed to establish under 
the Covenant of the League of Nations, Mr. Root again gave the 
world the benefit of his great legal knowledge and ability in framing 
the constitution of the Court. In electing the Judges the League of 
Nations chose another distinguished member of the American Bar, 
Mr. John Bassett Moore, as a member of the Court. The world to-day 
is indebted to your Bar and your country for the leadership you have 
given in this movement for the establishment of a Permanent Court 
of International Justice. Without your leadership it could not have 
been established. During the last two or three years you have volun- 
tarily withdrawn from the position of leadership in the movement. 
Other men and other nations who were glad to follow your lead have 
held the flag steady at the position to which you advanced it. We 
have dug in and maintained the position. We are holding it to-day. 
The Court is organized and working. But may I say to you, all will 
welcome the day when you will resume your rightful place of leader- 
ship in this great movement, and make that Court what its founders 
designed it to be, a Court for the benefit of the whole world. 

My friend, Senator Pepper, pointed out last night, and rightly so, 
that the grave questions which are now agitating Europe were ques- 
tions of a juridical character, questions involving the interpretation of 
a treaty or the ascertainment of facts, and were within the scope of 
the work of the League of Nations and the Permanent Court of In- 
ternational Justice. He also pointed out that, so far, neither the 
League of Nations nor the Permanent Court of International Justice 
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has taken these questions into consideration. May | suggest to you 
a reason? It required the united efforts of all men of all nations who 
believed in the ‘rule of law’ to establish that Permanent Court of 
International Justice. It was the united public opinion of all such 
men and nations that made it possible. Since then, public opinion has 
been divided. That Court cannot gain the prestige nor obtain the 
position in the world necessary to enable it to settle these grave issues 
unless the public opinion that instituted it is again united back of it and 
supporting it. 

In the development of this ‘rule of law’ among the nations, we 
must all realize it is not sufficient to have only a tribunal capable of 
deciding juridical disputes, because many of the disputes arising be- 
tween nations are not of a juridical character or appropriate for de- 
termination by a judicial tribunal. How are we to deal with these? 
Shall we continue to permit the barbarous methods of settlement which 
abandoned a thousand years ago in settling domestic disputes to pre- 
vail in an international sphere? Nearly a thousand years ago the 
authority in the community said to its own members—you cannot 
continue to settle your disputes in this way because you interfere with 
the rights of the whole community; you disturb the peace and affect 
the rights of innocent people. So by degrees Courts of law were de- 
veloped, with compulsory jurisdiction, and the ‘rule of law’ was es- 
tablished. 

To-day this whole world is one great community. We may regret 
it, we may deny it, but our denial does not change the fact. We may 
deny the law of gravitation—but the apple still falls. We may deny 
that the earth moves—but it will move nevertheless. We may deny 
that we are one community—but we are. We may claim we can dis- 
associate ourselves from other people, but we cannot. The economic 
and other laws and forces binding us together continue to operate 
irresistibly, regardless of our doubts or denials. I therefore submit 
this proposition to the members of this Bar: Has not the time come in 
the history of the world when the community, the family of nations as 
a whole, has a right to say to any two or more nations having a dis- 
pute which they are unable to adjust by ordinary diplomatic means, 
that they must choose some method of settlement which does not in- 
evitably cause loss and suffering to innocent nations and_ serious 
prejudice to the whole of humanity? 

I do not hesitate to say that I believe the time has come, and it is 
a denial of the validity of our Christian civilization and of the faith 
of those who believe in the ‘rule of law’ and peaceable settlement of 
international dispute, to say we cannot marshal the public opinion of 
the world so as to secure the adjustment of the differences, between 
nations, on the principles of justice rather than of force, just as we 
require the settlement of disputes between individuals on the principles 
of justice and the orderly processes of law rather than by force. 

And here again I wish to pay tribute to the American nation, 
and the invaluable contribution you have made to the solution of this 
problem also. I believe that the machinery has been provided for the 
settlement of this very class of disputes, and it could not have been 
provided without your leadership and support. You may not agree 
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with me; I do not ask you to, I am only giving you my view. I be- 
lieve the League of Nations provides for the processes of conciliation 
necessary for the settlement of such disputes, and requires the dis- 
putants not to resort to war until all other methods of settlement have 
failed. I repeat, we are indebted to the American people and the 
American Government for the leadership in this movement, and but 
for your leadership and support we would not have a League of Na- 
tions to-day. 

Why do I say this, Mr. President? You referred, in the course of 
your introduction, to the part Canada played in the war. I happened 
to be a member of the Government of Canada during an important 
portion of the war period. I was a member of the Government = 
Canada at the time the peace was signed and the treaty was made a 
Versailles. I well remember the day we received the despatch eon 
ing that Germany was suing for peace, indicating the terms on which 
she was prepared to lay down her arms, and our government, with 
others, was called upon to consider whether peace should be made on 
those terms or not. Great Britain did not undertake to speak for us. 
We considered the matter ourselves and expressed our Own opinion. 
In the terms that were laid before us, and which we had to consider in 
deciding this grave issue, Germany offered to accept the proposals of 
your Government, as embodied in the speeches of your President in 


January of 1918, and subsequent addresses, particularly that of Septem- 


Ch, 
referred to, we find these provisions : 

“And as I see it, the Constitution of that League of Nations and 
the clear definition of its objects must be a part, is in a sense the most 
essential part, of the peace settlement itself. . . . The confidence 
with which I venture to speak for our people in these matters does not 
spring from our traditions merely, and the well-known principles of 
international action which we have always professed and followed. In 
the same sentence in which I say that the United States will enter into 
no special arrangements or understandings with particular nations let 
me say also that the United States is prepared to assume its full share 
of responsibility for the maintenance of the common covenants and 
understandings upon which peace must henceforth rest.” 

With these facts before us, as members of the Government of 
Canada, we decided in favor of peace and cabled our approval. It was 
because your Government embodied in the very agreement on which 
the war came to an end a stipulation that a League of Nations should 
be established that we have the League of Nations functioning to-day. 
Mr. Pepper in his very able address said that the League of Nations so 
far had avoided one war. I agree with him, it has. I believe it has 
avoided at least three. Canada is a member of the League, and | had 
the honor of being a delegate to the First Assembly. We have fol- 
lowed its proceedings closely. Senator Pepper told nothing but the 
absolute truth when he said the League had avoided a war in the 
Balkans. When the Serbians invaded Albania, the Council of the 
League said: “Withdraw your troops, or the economic boycott will 
be put in force,” and the Serbians withdrew. Compare the situation in 
the Balkans in 1921 with the situation in the Balkans in 1914: Then 


ber 27, 1918. In the address of September 27, 1918, so particularly 
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no conference, no means of getting the powers together to talk it over, 
and a conflagration that drenched the world in blood. In 1921, a con- 
ference—and the Balkan trouble settled. What does avoiding one war 
mean? One war cost us over 50,000 of our best and bravest, who to- 
night sleep in France and Flanders. If the League has stopped one 
war, would I not be untrue to the men who have fought and the men 
who have died, if I did not raise my voice in favor of the League which 
has saved us the possibility of a similar calamity ? 

This great Nation, Mr. President, has led us, both in the establish- 
ment of a Permanent Court of Justice, and in the creation of the 
League of Nations. We have the machinery; it now depends upon the 
public opinion of the world whether it shall be operative and effective 
You may say this is ideal, that it is too ideal; that it is not practical, 
and there are many pessimists who feel that way. Mr. President, the 
path of human progress has not been blazed by the cynics or the pessi- 
mists. The path of human progress has been blazed by men with 
vision to see, with faith to believe, with courage to execute. What was 
the spirit that animated the pioneers in your country and mine, the 
men who bridged the rivers, tunnelled the mountains, plowed the 
plains; who laid the foundations of the institutions, religious, educa- 
tional and civil, which are the pride of your country and of mine. 
Were they the cynics and pessimists? No, they were the men who 
saw and believed and went forth with courage and achieved. And 
I come to you to-night with this message: You have been the leader 
in these great movements in the past, and we and others have been 
glad to follow. The world awaits with anxiety, but with the confident 
hope, the time when you will resume your place of leadership. For 
we are persuaded that this great nation which loves justice and peace, 
whose heart bleeds when humanity bleeds, will resume her place of 
leadership, and that all men who believe in law and order and love 
justice will march together until peace and justice are established 
firmly in the earth. 


THE TREND OF OUR STATE AND LOCAL INDEBTEDNESS. 


Recently, before the Masonic Veterans of Newark, Mr. Frank 
sergen, whom we quoted in our JoURNAL of October last in opposition 
to the then proposed forty million dollar road bond issue, stated some 
facts which ought to be carefully considered by those who are now 
ruling the State. We quote: 

“The plight of the people in this State in the matter of taxation is 
more serious than in other States, that is, the taxation in this State 
per capita is higher than the average per capita taxation in other 
States. Last year the amount of taxes levied in this State was $165,- 
944,939. This was $17,000,000 more than ever before. The State, 
county and municipal taxes amounted to more than $51 per capita; 
that is $10 more than the average throughout the country. At $51 
per capita the average family pays more than $250 a year; and that 
sum does not include income taxes and Federal taxes of various kinds. 
The average tax rate in New Jersey in the year 1922 was $3.561 on each 
$100; and in some cases property was assessed for taxation for more 
than it would bring either at public or private sale. 
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“In 1895 the cost of supporting our State government was $2,260,- 
039.86. Last year the Legislature appropriated $15,290,258.70 for State 
expenses. In addition to that sum there was raised $3,586,578.38 for 
roads by the one mill road tax, besides the receipts from automobile 
licenses, which amounted to $5,855,256.96 on the first of June last; 
making $24,752,094.04, which is nearly eleven times as much as the 
cost of maintaining the government of this State in the year 1895. 

“For many years, and until 1920, this State enjoyed freedom from 
debt. Since that time the State has undertaken enterprises which will 
probably result in a debt of more than $150,000,000. Bonds have al- 
ready been authorized to the amount of $40,000,000 for soldiers’ bonus, 
and to pay our State’s share of a tunnel under the Hudson and a bridge 
over the Delaware, which have already been commenced. Of course 
more bonds will be required for both projects. Last November we 
voted to issue $40,000,000 in bonds for roads. 

“Continuing my inquiry I ascertained that in 1890 the indebted- 
ness of the municipalities in this State including counties amounted 
to $47,000,000—at present the amount is $374,000,000—eight times as 
much. In 1890 the average tax rate probably did not exceed 2 per cent. 
—the exact amount is not available. At that time real estate was 
assessed for taxation at not more than 40 or 50 per cent. of its true 
value. If this increase of taxation shall continue twenty or thirty 
years longer, the citizen who now thinks he owns his dwelling or farm 
might still have a paper title to the property, but he will not have the 
real ownership; he will pay rent to the tax collector, although it might 
still be called taxation. 

“T find that the public debt resting upon the people of this State 
amounts to about 25 per cent. of the assessed value of all the property 
in the State. The amount of debt directly incurred by the State itself 
is difficult to ascertain, but it must be at least $50,000,000. The in- 
debtedness of municipalities, as I have said, amounts to $374,000,000. 
The national debt is $24,000,000,000. New Jersey’s share of that debt 
is at least one-half billion dollars calculated by any rational method. 
It does not make any difference which one of our governments created 
these obligations; they are burdens on the people of our State as if the 
bonds were issued by the towns in which we live. In 1907 the Legisla- 
ture passed an act prohibiting municipalities from contracting debts in 
excess of 7 per cent. of the assessed value of their property—that was 
supposed to be the danger line. In substance and effect the public 
debts resting on our people here in New Jersey to-day are more than 
three times as much. 

“T am opposed to the issue of bonds by governments, large or 
small, except in case of war, pestilence or famine, or some other over- 
ruling necessity. I do not think it is right for one generation, by 
means of long term bonds, to insinuate its fingers into the pockets of 
posterity and deprive unborn generations of their birthright to free- 
dom from debt. 

“Public debts can only be paid by taxation; and those who pay 
taxes either directly to the collector or in the prices of articles that 
they must purchase are liable for these enormous burdens that have 
been imposed on the public and which are still increasing. 
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“What is the remedy for this increasing and appalling danger? 

“| do not think there is any that can be invented effectively at pres- 
ent. The craze must run its course, as it did in the ’30’s, the ’50’s, and 
the ‘70’s. If public sentiment could be aroused and kept on the qui 
vive it would help considerably. The most likely outcome, as it seems 
to me, is industrial collapse, followed by a period of distress, a painful 
struggle back to rational methods, followed by a period of genuine 
prosperity.” 





STATE v. CAPRIO. 


(Essex Co. Quarter Sessions, Dec. 1, 1921) 
Indictment for Conspiracy—Construction of Election Act. 

Case of State against Joseph C. Caprio and Lawrence Rughio. On 
indictment for conspiracy. 

Mr. J. Henry Harrison for the State of New Jersey. 

Mr. Wilbur Heisiey for the Defense. 

STICKEL, J.: The defendants, the Judge and Inspector of an 
election board in the First Ward of Newark, were indicted by the 
grand jury for conspiracy to falsely count and falsely return the results 
of a Republican Primary Election. They filed a plea in bar contending 
that, having been removed as members of the Election Board by Judge 
Osborne in a summary proceeding had before him for alleged election 
frauds, and having testified in such proceeding, they could not now 
be indicted for matters as to which they testified before Judge Osborne. 

To support this plea they rely on Section 621 of an Act to regu- 
late Elections, Revision of 1920, which reads as follows: 

“No person called to testify in any proceedings under this Act 
shall be liable to a criminal prosecution either under this Act or other- 
wise, for any matters or causes in respect to which he shall be ex- 
amined, or to which his testimony shall relate, except to a prosecution 
for bribery committed in such testimony; nor shall any person, when 
called to testify in any trial for a violation of this Act, be privileged 
to refuse to answer any questions which may be asked him upon the 
ground that the same will tend to degrade or incriminate him.” 

In other words, they contend that they were “called to testify” in 
this proceeding before Judge Osborne and were examined or gave 
testimony in relation to the same matters and causes in respect to 
which they have now been indicted. The plea, therefore, involves the 
construction of said section 621 and particularly of the words “called 
to testify.” The State contends that this section should be construed 
to mean “compelled to testify on behalf of the State,” or at least that 
it should be construed to mean “compelled to testify,” and that it 
cannot be held to apply to a voluntary witness. 

It is interesting to note that this section appeared for the first 
time as part of an Act to define the Crime of Bribery and to provide 
for the punishment thereof (Chapter 20%,’ Laws of 1906, page 388), 
and, as there used, it clearly applied only to an indictment for bribery, 
and the proceedings referred to in the section were proceedings under 
the Bribery Act. However, in 1920, when the Revisors of the Elec- 
tion Laws did their work, they seemingly took this section bodily from 
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the Act of 1906 and, without considering the effect of changing it 
from the Bribery Act to the revision, without considering that in the 
Act of 1906 it applied purely to indictments for bribery while in the 
revision it would apply to any proceeding under the new Act, they in- 
corporated it into the revision. Indeed, so faithfully did they incor- 
porate it and with so apparently little consideration as to its effect 
and purpose, that they perpetuated the error therein as it existed in 
the Act of 1906 in using the word “bribery” instead of the word “per- 
jury” in that part of the Act which re ads “except to a prosecution for 
bribery committed in such testimony.” 

The source from which this section came of course has no effect 
upon the construction of this Act in its new location, but it is interest- 
ing to observe the original purpose of the section. 

| am inclined to think, despite the action of the Legislature of 
1921 in amending this section so that it clearly grants immunity only 
to a person called to testify upon behalf of the State, that the section 
as it read before it was amended should be construed to mean “com- 
pelled to testify for the State.” Any other construction would place 
it in the power of a defendant to secure immunity for himself against 
indictment for crime. For instance, in this particular case, by simply 
being called to the stand by their counsel and testifying as to the mat- 
ters in issue in their defense, these defendants could purchase im- 
munity from criminal prosecution. But in any event, whether the Act 
applies to persons called to testify for the State or not, it seems to me 
clear that it can only apply to a person called to testify as an in- 
voluntary witness. ‘The entire phraseology of the section breathes 
compulsion. ‘The witness is to be denied the right to refuse to answer 
questions which might be asked of him on the ground that the same 
might tend to degrade or incriminate him, indicating the involuntary 
character of the witness, but he is to be protected in thus being com- 
pelled to testify by being granted immunity as to the matters about 
which he testified. Clearly there would be no necessity for such com- 
pulsion or such protection if the Act was intended to apply to a volun- 
tary witness, to one not compelled to testify. It seems to me, therefore, 
that the phrase “called to testify” means compelled to testify, and, 
while it may be argued as to one of the defendants that he was com- 
pelled to take the stand, it seems to me that all that Judge Osborne 
did was to indicate that he was ready to hear the defendant. In any 
event there is no proof that these defendants or either one of them 
were compelled to talk about anything. 

Sut whether these words mean compelled to testify for the State 
or merely compelled to testify, it is entirely clear from a careful reading 
of the section and the surrounding sections applying to similar mat- 
ters that the section does not apply to offenders, or to partics to a cause 
or proceeding. It applies at best to witnesses called for the State and 
not to persons who are on the defensive; not to the accused. Section 
616 makes it the duty of every person upon whom a subpceena is served 
under this Act to heed this subpoena and provides the penalty for the 
failure to observe the command of the subpcena. 

Section 618 requires certain magistrates upon proof of facts con- 
stituting probable cause for believing that the election law had been 
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violated and that certain people had knowledge of the violation to 
issue process of subpeena for the appearance of such person or per- 
sons having such knowledge for examination regarding the alleged 
violation of the Act, but it distinctly exempts from such right to so 
subpeena the person or persons accused or claimed to be guilty of the 
violation of the Act. 

Section 619 requires all witnesses sworn on the trial of any indict- 
ment for violation of the Act to answer proper and pertinent ques- 
tions, and grants them immunity from criminal prosecution for testi- 
mony so given. 

Section 620 also applies to the trial of indictments for violations of 
the Act and compels persons subpeenaed to give testimony or to pro- 
duce records, and also grants immunity as to any matter with reference 
to which they so testify, or as to which they produce evidence. 

Section 622 makes a person offending against any provision of 
the Act a competent witness against another person so offending and 
compels his attendance and the giving of testimony upon any trial, 
hearing, proceeding or lawful investigation or judicial proceeding in 
the same manner as any other person, but immunity is granted to the 
offender so testifying against another offender from prosecution for 
matters as to which he so testifies. It will be observed that this sec- 
tion applies only to an offender who testifies against another offender, 
and that it is not restricted to the trial of an indictment for violation 
of the Act, but is intended to cover any proceeding or investigation. 

We now come to Section 621 and, if the contention of the defense 
is true, that it applies to defendants as well as witnesses, of what use 
is Section 622, for, if any person, whether a witness or a defendant 
by virtue of Section 621, is granted immunity from prosecution simply 
by having testified, it would cover and include an offender called to 
testify against another offender. We must assume that the Legislature 
meant something in adopting Section 622, and yet, if Section 631 is 
construed as contended by the defense, there was absolutely no pur- 
pose in adopting Section 622. It is a principle of construction that 
you must construe an Act so as to give life and purpose to all parts 
of it where possible, and you can do this with Sections 621 and 622 
only by holding that Section 621, like Sections 620 and 619, applies 
only to witnesses, and that it was necessary, because Sections 620 and 
619 only applied to indictments, whereas it was desirable to grant 
immunity where witnesses testified in ogy other than on trial 
of indictments. Sections 619 and 620 would be broad enough to grant 
the desired immunity except that they only applied to indictments; 
so this section was broadened only to the extent of making it cover 
and include any proceedings under the Act, and Section 622 was then 

adopted to cover the acts of a person not a witness but an accused; 
and the Legislature carefully limited the immunity in that case to 
the situation where the offender testified against another offender. If 
Section 621 had already granted immunity to an offender who testified 
for another as contended by the defense or for himself, why the neces- 
sity of 1 imiting Section 622 to an offender who testified against another 
that is for the State, to convict another offender? 

And this construction, to wit, that Section 621 only applies to wit- 
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nesses, is strengthened by the clause which compels a person called to 
testify to give testimony, even though it tends to degrade or incrimin- 
ate him. ‘The Legislature could not compel an accused to testify 
against himself, but it could compel a witness where it granted im- 
munity to that witness, and as the denial of the privilege of refusing 
to answer questions is based upon the immunity granted by the sec- 
tion, it is clear that the entire section, the first part as well as the 
latter part, applies only to witnesses who have been compelled to give 
testimony against their will, and not at all to a defendant taking the 
stand voluntarily in his own behalf; not at all to the defendant who 
had the right to refuse to submit himself to examination by the State. 

It is clear, therefore, that there 1s no merit in the plea filed and 
I will direct 2 verdict for the State. 


ABSTRACTS OF RECENT Prana UTILITY DECISIONS. 


Altschuler v. Branchville I: lectric, P ower, Water & Light Co.—Com- 
plaint by Rex B. Altschuler that he has a cottage occupied in Summer 
on Culver’s Lake, for which electric light is furnished by the Com- 
pany above named, and it also furnished several lights on the 
grounds; that the usual charge of $12 for the season was, in 1922, 
added to by a charge of $5 for the outside lights, without previous 
notification. The Board: “The charges made to Mr. Altschuler and 
others, so far as they have been brought to the attention of the Board, 
have been in accordance with practice established by the Company 
and in use by it for some time, even though the particular complainants 
were not furnished full information regarding such schedules prior to 
the close of the last summer season. The rates heretofore charged are 
found to be reasonable for unmetered service. The Company is en- 
titled to receive from complainant and others using such service pay- 
ment, therefore, upon the basis of the value of such service. It is 
recommended that the Company put into effect, commencing with the 
summer season, a meter rate schedule as follows” [schedule stated]. 
Decision May 8, 1923. Mr. Altschuier for himself. Mr. C. H. Crisman 
for the Company. 


Borough of Leonia v. Public Service Railway Co.—The matter in- 
volved the complaint of the officials of the Borough of Leonia against 
the maintenance of a single track railway over two bridges maintained 
by the Public Service Railway Company from Leonia over Overpeck 
Creek to Teaneck across which the Public Service Railway Company 
operates its trolley cars. The basis of the complaint was that the 
combined length of the two bridges is 1,436 feet, and if a trolley car 
should meet with an accident which would require the discharge of 
passengers while on the bridges there would be no means of the pas- 
sengers getting from the bridges without the risk of personal injury. 
Accordingly the Borough officials requested that the Railway Com- 
pany be required to construct a footpath along the side of the bridges 
so that at any point thereon passengers may be discharged from a 
trolley car and may leave the bridges by means of such a footpath. 

The Board: “It is apparent that the grade of one of the bridges 1s 
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such that for the greater part thereof a trolley car may by means of 
gravity roll off and discharge its passengers on solid ground. ‘These 
bridges have been in use for a number of years and are of the adopted 
customary standard of single track railway bridges. ‘There is no evi- 
dence before the Board to indicate, in the number of years they have 
been in use, that any passenger has been subjected to the risk of per- 
sonal injuries because of the absence of a footpath. It is also apparent 
that a footpath on these bridges across the creek and marshes would 
afford a short cut to pedestrians from Leonia to Teaneck, and hence 
would be a temptation to trespassers to use it for that purpose. This 
in our judgment would create a greater risk than the conditions now 
indicate. It is, therefore, ordered that the complaint be dismissed.” 
Decided May 10, 1923. Mr. John Graffe, President of Borough (Coun- 
cil, for Borough of Leonia. Mr. George H. Blake for Public Service 
Railway Co. 


In re Erie R. R. Co—lInvestigation of R. R. accident on April 
1925, when passenger train moving eastwardly through the Bergen 
archways collided with another train, and approximately 40 passengers 
were slightly injured. Through the archways are four main tracks, 
three of which are used for eastbound traffic during the morning com- 
muting hours and three westbound during the evening commuting 
hours. The movement of trains through the archways is governed 
by automatic block signals. The accident occurred about S91 feet 
east of the Boulevard bridge and 2,641 feet east of the Croxton Tower. 
Krom the latter tower train movements are controlled through the 
interlocking switches to the respective eastbound tracks leading to the 
archways. When the collision occurred train No. 614 was travelling 
approximately 15 miles per hour and train No. 112, 12 miles per hour. 
On a full review of the matter, causes, etc., the Board said: 

“There is an obligation on the part of the Company to provide the 
safest practical means of transportation to avoid the possibility of acci- 
dents to passengers. ‘This is particularly true owing to the large num- 
ber of commuters carried on the Erie Railroad lines in New Jersey. It 
is ins that the number of wooden cars [406 which go to the 
Jersey | ‘Terminal| now in use is necessary for the : uly transporta- 
tion of sc ngers and that they cannot immediately be taken out of 
service to the detriment of the present service by reducing the num- 
ber of cars in trains or eliminating any scheduled trains. ‘To substitute 
steel cars for the total number of wooden cars now in use would rep- 
resent an expenditure of approximately $9,000,000. While it is ap- 
preciated that the wooden equipment should be replaced with steel 
equipment, under existing conditions it is impracticable to direct the 
rie Railroad Company to immediately replace all wooden cars now 
in service with steel cars; but every effort should be made to increase 
the steel equipment as expeditiously as possible, as said class of equip- 
ment 1s recognized as the safest means of transportation considering 
the effect of Silbiaien and the fire hazard incident thereto. Considera- 
tion, therefore, should be given to the replacing of the present wooden 
equipment, and to that end the Board will require the Company to 
submit within the next sixty days a statement of what the Company 
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proposes to do with respect to the replacement of the wooden cars 
with steel equipment.” Decision May 10, 1925. Mr. James Maybury, 
Jr., for the Commission. Mr. Thos. J. Brogan for Jersey City. 


In re rie R. R. Grade Crossings —Application of the city of Pater- 
son for alterations of grade crossings on the line of the Erie Railroad. 
The matter came before the Board pursuant to an order made on May 
15, 1922, for a rehearing, to determine to what extent the original 
order of the Board, bearing date April 20, 1915, should be modified, to 
the extent only of the substitution of dates other than those set forth 
in the original order for the beginning of work of construction, and 
the completion of various parts of the work involved in the elimination 
of grade crossings in the City of Paterson, as set forth in the original 
order of the Board of April 20, 1915. All other matters involved in that 
order of the Board were deemed concluded by the determinations set 
forth in that order. ‘The performance of that order was delayed pend- 
ing various appeals, and the case was finally determined by the United 
States Supreme Court. (Erie Railroad Company v. The Public Utility 
Commissioners, 254 U.S. 394, 65 Fed. 322.) The date of the decision 
of the United States Supreme Court was January 3, 1921. The delay 
caused by the appeals made the dates of the order of 1915 inapplicable. 
Testimony was taken. The R. R. Co. requested that the work should 
not begin within two years based upon its financial condition and that 
it would require that time to prepare plans and let contracts. 

The Board: “With respect to the question of preparation of plans 
and the letting of contracts, we find that a period of one year is a rea- 
sonable time within which to complete the necessary preparation for 
the commencement of the work. With respect to the element of 
finances, that question was determined by the United States Supreme 
Court in its opinion on the order of April 20, 1915, in which it was 
held that the elimination of grade crossings was within the police 
power of the State, and, if it could be reasonably said that public 
safety requires the change, it is for the State to determine whether 
it will insist upon the elimination and the railroad must assume that 
burden. It is apparent that the work of elimination will cover a period 
of years, and that the entire expense of it will not be incurred in any 
one year, and we deem it not unreasonable under the circumstances to 
require the commencement of the work of elimination to begin within 
one year. ‘The Board, therefore, directs the work to begin within one 
year from date hereof, and to be prosecuted in conformity with the 
order heretofore made and affirmed by the Supreme Court of the 
United States, and it further fixes the new date for the actual beginning 
of the work of construction as on or before May 15, 1924, or one year 
from the date hereof, and the date for the completion of the entire 
work eight (8) years from the date hereof, May 15, 1951." There 1s 
then specified that the work will be divided into four sections and the 
time for completing each section is named in the order. Decision May 
15, 1923. Mr. Edward F. Merrey for City of Paterson. Messrs. Collins 
& Corbin (by David A. Newton) for Erie Railroad Company. 


In re Barnegat R. R. Co—TVhis matter came before the Board by 
virtue of a reference of the Interstate Commerce Commission, upon the 
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application of the Barnegat Railroad Company for a certificate of 
“Public Convenience and Necessity,” authorizing it to abandon its 
entire line of railroad. In pursuance to notice duly given by the In- 
terstate Commerce Commission the cause came on for hearing on Janu- 
ary 2, 1923. The matter was also before the Board upon the applica- 
tion of the Barnegat R. R. Company, filed with the Board, identical in 
form with the application filed with the Interstate Commerce Commis- 
sion. The two applications were consolidated and heard together. 
The purpose was to effect an abandonment of the railway line of the 
Barnegat R. R. Company extending from the point known as Barnegat 
City Junction to Barnegat City, a distance of eight and twelve-hun- 
dredths miles, and to abandon operations under lease of that portion 
of the Philadelphia & Beach Haven R. R. extending from a point of 
connection with the railroad of the Barnegat R. R. Company at 
Barnegat City Junction, 3,186 feet easterly of Barnegat City Junction 
passenger station to a point 392 feet west of the center of such station, 
a distance of sixty-eight one-hundredths of a mile. The Barnegat 
R. R. Company was organized in 1894 and was operated by the Man- 
ahawken & Long Beach Transportation Company until May, 1908, and 
from July, 1909, and up to the present had been operated by the Tuck- 
erton Railroad Company, which gave notice of its desire to terminate 
its agreement for operation. All of the corporate stock is owned or 
controlled by the Pennsylvania R. R. Company, to which the Barnegat 
R. R. Company was indebted, on October 31, 1922, for construction and 
operating losses in moneys advanced for this purpose by the Penn- 
sylvania Railroad Company, in the sum of approximately $149,000. 
The Barnegat Railroad Company had been operating at a loss ever 
since its organization. 

The Board: “We find and determine that the Barnegat Railroad 
Company has since its organization been operating at a loss; that it 
has not been able in the past to recoup its losses through increased 
business; that there is no reasonable anticipation of any substantial 
increase in business in the future, and that it should not be compelled to 
operate its railway lines at a loss; that there is not sufficient business, 
either passenger or freight, in the territory through which it operates 
to produce sufficient revenue to justify the operation of a railway line, 
and that by reason thereof public necessity and convenience are such 
that an abandonment of the line will be justified. . . . To hold 
that the railroad must continue to operate at a loss would be equivalent 
to confiscation. This would be contrary to law. With respect to the 
application for abandonment pending before this Board, an order will 
be entered granting permission to abandon the railroad line in ac- 
cordance with the application. With respect to the application pend- 
ing before the Interstate Commerce Commission referred to this Board 
for its findings and recommendations, the findings herein set forth, 
together with the testimony and exhibits upon which they are founded, 
are hereby referred to the Interstate Commerce Commission, together 
with the recommendation that the said Barnegat Railroad Company be 
granted permission to abandon its railroad line in the manner, and to 
the extent set forth in the application of the said Railroad Company 
to the Interstate Commerce Commission.” Decision May 17, 1923. 
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Mr. Alan H. Strong for the Barnegat Railroad Company. Mr. Maja 
Leon Berry, for Boroughs of Barnegat City, Surf City, Beach Haven, 
‘Township of Long Beach, North Long Beach Improvement Associa- 
tion, Board of Chosen Freeholders of Ocean County, and others. 


In re Coast Gas Co., et al—Application in re rates of the Coast Gas 
Co., Shore Gas Co. and Lakewood Gas Co. on Nov. 8, 1922. The Board 
decided on the application, but following the decision of the Supreme 
Court in the matter of the Hackensack Water Company, Prosecutor, 
v. the Board in re amortization of deficits, the Companies applied for a 
rehearing on these grounds: 

“1. In the said report and order the Board made no allowance or 
provision for making up deficits which the Company incurred by rea- 
son of the State having fixed too low rate schedules for these Com- 
panies since 1915. 2. The net return fixed as fair by the Board, in said 
order, for these Companies, was too low and did not take into con- 
sideration the difficulty which the Companies have experienced in 
financing. 3. The Companies contend that the : oard erred in its treat- 
ment with respect to Federal Income Taxes. 4. The Companies con- 
tend that the Board erred in not making any pater Pe whereby the 
cost of the service caused by seasonal customers should be borne by 
those customers rather than distributed among all the customers. 5. 
Each of the Companies contend that the Board undervalues their 
properties respectively for the purpose of rate making, by (a) not 
allowing sufficient for the permanent increase in the level of prices; 
(b) by deducting too large an allowance for depreciation ; (c) by un- 
dervaluing the properties of these Companies as going concerns.’ 

The various points were taken up at great length, with tables ot 
revenues, etc., and the Board directed what rates should be charged, 
beginning with June sales. Decision May 17, 1923. Mr. W. M. 
Wherry for Petitioners. Mr. Ward Kremer for Bradley Beach, Avon 
and Neptune City. Mr. Richard W. Stout for Township of Neptune 
and Ocean Grove Board of Trade. Mr. Harry R. Cooper for Borough 
of Belmar and Borough of Sea Girt. Mr. F. D. Bailey of Durand, 
Ivins & Carton, for Borough of Spring Lake. 





SOME INTERESTING OUT-OF-STATE DECISIONS. 


INSTRUCTIONS TO JURY AS TO AUTO SPEED PER Hour. 

It is held by the Supreme Court of Missouri, in Banc, in the case 
of Bradley v. Becker, 246 S. W. 561, that the particular number of 
miles per hour at which a truck was going is not an essential allegation 
in an action for injuries, and hence, where the essence of the allegation 
is that the truck was being driven at high, dangerous, and negligent 
rate of speed, an instruction authorizing a finding if the truck was pro- 
ceeding at a high and dangerous speed without referring to the speed 
of 25 miles, as alleged in the petition, is not subject to the criticism 
that it broadens the issues. In part the Court said: 

“It is not denied that, if the matter alleged under the videlicet 1s 
rejected, a cause of action is stated by what is left. In Hoagland v. 
Kansas City Rys. Co. (Mo. App.), 209 S. W. 569, on second appeal, 
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it was found that the petition had been amended by striking out the 
reference to a particular speed, and the judgment was affirmed on evi- 
dence and instructions, as far as the point in question is concerned, 
like those in the case on the first appeal. In the instant case the 
essence of the allegation is that the truck was being run at a high, 
dangerous, and negligent rate. The particular number of miles per 

hour is not an essential allegation, and the very office of the videlicet, 

even at common law, is to mark that the party does not undertake to 
prove the precise circumstances alleged. 3 Bouvier’s Law Dictionary, 
3400. ‘The effect and object of the videlicet is to mark that the party 
does not undertake to prove the precise fact.’ Andrews’ Stephen on 
Pleading 2d Ed.) p. 381; Brown v. Berry, 47 IIL. loc. cit. 177; Chicago 
T. T. Co. v. Young, 118 Ill. App. loc. cit. 229. Some of the more 
technical rules in this connection have no great force under our system 
of pleading. The videlicet does not render material that which is im- 
material, and that which is immaterial may, in a case like this, be re- 
jected under the Code, though it be not repugnant to the precedent 
matter 


STATEMENT By BANK THat Cieck 1s Goon. 


In Flathead County State Bank v. First National Bank, 282 Fed. 
398, it is held by the Circuit Court of Appeals, Eighth Circuit, that 
where plaintiff wired defendant, asking if the check of a certain person 
on defendant bank for $10,000 was good, defendant’s answer that the 
check was good did not amount to an agreement that the bank would 
pay the check. 

“It was clearly the intention of the Montana bank and A. O. 
Myhre that the latter was making payment of $10,000 to that bank, 
to settle in part the liability of his son. But the controversy is be- 
tween the Montana and Minnesota banks. While it is true that Myhre 
represented that he had made arrangements with the latter to take care 
of the check and pay it, there was no testimony to show that he had 
done so, or that he had any funds on deposit in or available to the 
Nlinnesota bank, for the purpose of meeting the check. There is a 
dearth of circumstances to connect that bank with the transaction. 
For this re ason it is necessary for us to hold that the question of its 
liability must depend practically on the language of the telegrams; and, 
to state it more accurately, it is whether the Minnesota bank thereby 
agreed to bind itself to make payment of this check. 

“The case of North Atchison Bank v. Garretson, 51 Fed. 168, 2 
C. C. A. 145, decided by this Court, points out the test of liability in 
uch cases. There the inquiring telegram was, ‘Will you pay James 
late’s check on you, $22,000.00? Answer.’ And the answer was, 
‘Tames Tate is good. Send on your paper.’ It was said the question 
was ‘whether the defendant bank agreed to pay Tate’s check . 
and that in our judgment is just what the bank . . . bound itself 
to do. In the opinion it was also said that, if the answer had been 
limited to the words “Tate is good,’ there would be ground for holding 
that the bank thereby intended an affirmative answer to the categorical 
question put to it; but all doubt is put at rest by the remaining words 
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of the answer, to-wit, ‘Send on your paper.” And the bank was held 
to be liable upon the check. 

“In the present case, the inquiry was whether a certain check was 
good, and the answer was it was good. There was omission of any lan- 
guage expressive of a purpose to honor the check. We are unable to 
construe the answer to that effect, without other aiding circumstances. 
Standing alone, it is technically an affirmation that the check of Myhre 
was worth its face at the time. The meaning ordinarily would be that 
the deposit account of the maker was then sufficient to meet the check. 
But this is different from undertaking to pay it, as would have been 
the significance of the act of formally accepting or certifying it. 

“Another case which is valuable in its application is First National 
Bank of Dunn v. First National Bank of Massillon (D. C.), 210 Fed. 
542, where the inquiry was whether a check would be paid, and the 
answer was, ‘Forward your checks. They will undoubtedly be taken 
care of by the company when presented.’ This was held to fix liability ; 
but it was noted that the inquiry was not whether the party was 
solvent. 

“In the case of First National Bank v. Commercial Savings Bank, 
74 Kan. 606, 87 Pac. 746, 8 L. R. A. (N. S.), 1148, 118 Am. St. Rep. 
340, 11 Ann. Cas. 281, no liability was found, for want of ‘absolute 
promise to pay.’ The telegrams were very similar to those here in- 
volved, and the decision is in point.” 


UNLICENSED AUTOMOBILE No DEFENSE TO ACTION AGAINST 
MUNICIPALITY. 


In an action by an automobile passenger against a township to 
recover for injuries caused by insufficient barrier where a bridge had 
been destroyed, it was held by the Supreme Court of Michigan, in 
Jones v. Brookfield Twp., 190 N. W. 733, that an instruction re- 
quested by defendant that the fact that the automobile was being 
operated without a license prevented recovery, was properly refused. 
The court cited the case of Spencer v. Phillips & Taylor, 219 Mich. 353, 
189 N. W. 204. 





Where a bankrupt merchant conducted his business under a trade- 
name, if of value, the property in such name passed to his trustee, and 
together with such good will as appertains to the business may be sold 
with the stock of goods.—In Re Sawilowsky, U.S. D. C., 284 Fed. 975. 





Although conveyance of property was calculated to and did hinder 
creditors in collecting their claims against grantor, yet the conveyance 
might be valid if it effected a bona fide transfer of the property specified 
upon a valuable consideration.—VPorter v. Adams, Conn., 119 Atl. 
358. 





To take orders for goods in one State which are to be shipped from 
another State is an incident of interstate commerce and comes ex- 
clusively under federal control and is therefore not subject to the bur- 
den of State Legislation Purchase v. State, Neb., 191 N. W. 677. 
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MISCELLANY 





A HUMOROUS ENGLISH JUDGE. 


The following from a late num- 
ber of the “Canadian Bar Review” 
is worth reprinting. LEvidently 
our distinguished Judge Minturn 
is not the only Judge of wit in 
the world: 

“To the lawyer who likes his 
case-law seasoned with wit and 
learning, the judgments of Mr. 
Justice McCardie of the English 
Bench are always a delight. His 
wit is never forced and his learn- 
ing is only used to illumine what 
untouched by it were obscure. 
Withal, Sir William MceCardie’s 
replete with sound 
law. The recent case of Callot v. 
Nash (1923), 39 T. L. R. 292, re- 
veals him in his happiest vein. It 
involves the question of a hus- 
band’s responsibility for wearing 
apparel supplied to his wife. We 
venture to quote some of the 
learned Judge’s comments on the 
parties at variance before him: 

“*“The dress of woman has been 
ever the mystery and sometimes 
the calamity of the ages. I will, 
however, venture to mention some 
of the items in this case. One is 
for a “Gismonda” evening dress 
at 2,400 francs; another for a 
morning dress at 2,#00 francs; an- 
other for a “Pécheress” (or female 
sinner) evening dress at 3,700 
francs; another for an evening 
dress at 3,800 frances; another for 
a “Chrysalide” evening dress at 
4,600 franes; and another for a fur 
stole at 15,000 francs. ‘This ac- 
count of the plaintiffs’ is a mere 
raction of the dressing debts in- 
curred by the defendant’s wife. 
I might well infer that it is as 
true in some cases to-day as it 
was when Ovid wrote 1,900 years 


decisions are 


ago, “Pars minima est ipsa puella 
sui,” that is, “The woman is the 
least part of herself.” Her [Mrs. 
Nash’s] catholicity of profusion 
was remarkable. She threw her- 
self beneath the fatal curse of 
luxury. She forgot that ostenta- 
tion is the worst form of vulgari- 
tv. She ignored the sharp menace 
of future penury. 

“The defendant here was a 
Captain in the Army, but other- 
wise he had no particular rank or 
position. The word “Captain” is 
not to be taken as a synonym for 
prodigality. It is true that the 
husband and wife (particularly in 
the early period of marriage) lived 
at times in fashionable hotels, and 
dined and danced at fashionable 
restaurants. [I must make allow- 
ance for the irrational tyranny of 
social convention; | do not over- 
look the requirements, however 
foolish, of so-called fashionable 
society. [I am willing, moreover, 
to recognize the tonic properties 
of an occasional new costume. 

Husbands vary. Some re- 
pose on financial strength; some 
hover on the brink of mere indi- 
gence. Nothing was known of 
Captain Nash, except his address 
at a Paris hotel, or his address in 
London. He was merely one of a 
rapid succession of husbands. He 
was nothing more. He might well 
be as transitory as the other two. 
To the plaintiffs he was only an 
incidental male appurtenance to 
Mrs. Nash. When I ob- 
serve the consequences of Mrs. 
Nash’s slavery to fashion, I might 
well apply the words of Victor 
Hugo in his “Notre Dame de 
Paris,” and say: “Les modes ont 
fait plus de mal que les révolu- 
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tions.’ It only remains 
to be said that Mrs. Nash disdain- 
ed the high standard which has 
been created by the best and most 
gracious portion of English wo- 
manhood. She renounced her 
duties at the call of empty pleas- 
ure. She sacrificed her privileges 
of social service for the allure- 
ments of ignominious folly.’ 

“The fact that Sir William Mc- 
Cardie is set down as a bachelor 
in ‘Who’s Who’ lends all the more 
piquancy to his animadversions on 
the last infirmity of female minds. 
The case is an authority to show 
that where the tradesman gives 
credit for wearing apparel to the 
wife exclusively, knowing that she 
is a married woman, the husband 
is excused from liability on his 
wife’s contract.” 





ENCROACHMENTS ON LANDS. 


Epitor OF LAW JOURNAL: 

Sir: Apropos of the question 
of small encroachments on lands, 
which in some aspects were dis- 
cussed in the case of Theiler v. 
Knobbe, published in your April 
issue, I beg to enclose a draft of 
an Act which was presented for 
several years in the Legislature 
by the Legislative Committee of 
the Hudson County Bar Associa- 
tion, of which I chanced to be 
chairman. 

As you say in your note to the 
report of Theiler v. Knobbe, there 
are thousands of cases of small en- 
croachments all over Hudson 
county, and I have no doubt in 
other parts of the State. While 
the recent case of Scheinmann v. 
Bloch, in 117 Atlantic 389, holds: 
“Where there is a municipal ordi- 
nance under Chapter 152, P. L. 
1917, page 404 (Home Rule Act), 
an encroachment of a stoop is not 
a substantial objection so long as 


the license granted by the city 
remains in effect,” this leaves un- 
certainty, because of the lability 
of the municipality to repeal a 
license and pass some such ordi- 
nance as was passed by the Ho- 
boken City Commissioners in the 
Theiler case. 

This proposed Act was drawn 
by Wm. C. Cudlipp, Iesq., of Jer- 
sey City, an experienced real es- 
tate lawyer and has been approved 
by the Hudson County Bar Asso- 
ciation, the State Board of Real 
state Brokers and the New Jer- 
sey State Building and Loan As- 
sociation. Moreover, it was ap- 
proved by Howard R. Cruse, Esq., 
Title Officer of the New Jersey 
Title, Guarantee & Trust Com- 
pany, who was a member of the 
Committee of the Hudson County 
Bar Association, which presented 
it to our local Bar Association. 

It is so manifest that the situa- 
tion interferes with the market- 
ability of real estate that there 
should not be any objection to the 
passage of the Act. However, it 
has been difficult, and, up to the 
present time, almost impossible to 
get any member of the Legisla- 
ture to take a special interest in 
it. I think that your publication 
of the Act, and calling attention 
to it would arouse the interest of 
the State Bar in it. 

To show how frequently the 
matter arises I would say that in 
my practise, last week in one day 
surveys showed small encroach- 
ments of this character on adjoin- 
ing property, in three different 
titles. 

It is important to arouse the 
general interest of the Bar of the 
State, because each time that the 
Act has been presented some lay 
member of the Legislature has 
cynically remarked that some law- 
yer wanted to help some particu- 
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lar case in which he was interest- 
ed. 
GEORGE J. Mckwan. 

West Hoboken, May 21, 1923. 

Tie Prorosep Act. 

An Act for the Limitation of 
actions respecting the possession 
of land upon which any building 
or part thereof encroaches or 1s 
mislocated, where such encroach- 
ment or mislocation does not ex- 
ceed six inches in width and to 
provide for an easement thereon. 

Sec. 1. Where in any city, bor- 
ough, township or other munict- 
pality in this State any building, 
or any part thereof, hereafter 
erected, shall encroach or be mis 


located on adjoining land, whether 
such adjoining land be in private 
ownership or a public street or 
other public property, and = such 
encroachment or niuslocation shall 


not exceed six inches in width, no 


mossession of the 


action for the | 

land upon which the building or 
part thereof encroaches or 1s 
cated shall be commenced 


ithin six vears after the 


completion of the erection of such 

I ilding or part thereof so en 
c Y | islocated. 

Where in any citv, borough, 

town, township or other munici- 

t ) this State any building, 

rt 62 ereof, heretofore 

erect ( ches or is mislocat- 

ed on adjoining land, where such 

ing land be in private own- 

ers} 1p or a public street or other 

publi ropert and such en- 

croachment or mislocation does 

ot exceed six inches in width, 

no ction for the possession of the 

land upon which the building or 


any part thereof encroaches or is 
commenced 
one year after the 
fir y of July following the pas- 
age of this Act. 


islocated shall be 


except within 
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3. If no action of ejection be 
brought within the periods here- 
by limited therefor, the person in 
possession of such lands shall be 
deemed to have an easement in 
said land so long as the said build- 
ing or any part thereof so en- 
croaching or mislocated thereon 
shall stand, and no longer, and in 
case of the destruction or removal 
of such building the owner of such 
land shall have the same right to 
take or recover the 
thereof as if such building had 
never existed. 

4. This Act 
immediately. 


}« ssession 


shall take effect 


N. J. BOARD OF ARBITRATION. 


establishment of a Board of 
Arbitration of five members to act 
on industrial disputes will be 
made by the New Jersey State 
Chamber of Commerce under the 
act effective July 4 authorizing the 
inclusion in contracts between 
employers and employes of an 
arbitration clause. 

Rules and regulations govern- 
ing the work of the proposed 
Board have been perfected by a 
committee. The Board will have 
complete supervision of all mat- 
ters involving arbitration referred 
to the Chamber and will act for 
industries not affilated with the 
organization for a fee to be es- 
tablished later. A list of persons 
qualified to act as arbitrators, both 
members and non-members, will 
be made, the list to be designated 
as a “List of Official Arbitrators 
of the New Jersey State Chamber 
of Commerce.” 

Provision will be made by the 
Chamber for rooms, necessary 
papers and forms and clerical ser- 
vice, for the use of those seeking 
arbitration, the proviso being 
made that a secretary shall be se- 
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lected from the staff of the Cham- 
ber. 

Under the rules and regulations 
prepared for the governing of ar- 
bitration proceedings matters to 
be submitted are to be on a form 
prepared by the Chamber, two 
copies being filed and naming the 
arbitrator or arbitrators. Where 
two arbitrators are selected they 
shall choose a third and when the 
two fail to agree on a third the 
board of arbitrators of the Cham- 
ber will select the third from the 
official list. 

Hearing may be public or pri- 
vate, according to the desire of 
the parties involved, and all testi- 
mony submitted will be under 
oath or informally as may be 
agreed upon. ‘Technical rules of 
evidence or Court form need not 
necessarily be followed, although 
counsel may be engaged by either 
side. 


HUMORS OF THE LAW. 


sut, your honor,” protested 
the speeder who had just received 
a jail sentence, “you don’t realize 
that my time is worth money.” 
“Oh, indeed!” said the Judge 
“Well, if you can produce a single 
citizen who doesn’t consider that 
his life is more valuable to him 
than your time is to you, I'll let 
you off with a nominal fine.” 
Boston Transcript. 


“What we want to discover,” 
said counsel, “is who was the ag- 
gressor.” 

“Eh?” said the fierce-looking 
witness doubtfully. 

“Let me explain,” said counsel 
patiently. “If I met you in the 
street and struck you in the face 
| should be the aggressor.” 

“No, no. You don’t understand. 
If I struck you without provoca- 


tion I should be committing an 
act of aggression.” 

“Iexcuse me, boss, you’d be 
committing suicide,” declared the 
witness darkly.—Savannah News. 


SOME STATE NOTES. 


Ex-Dist. Court Judge Clyde D. 
Souter, of Jersey City, announces 
that he is now a member of the 
law firm of Richards & Souter, of 
36 FE. Second St., Reno, Nevada, 
his partner being Congressman 
Richards, Nevada’s only Con- 
gressman. 

Mr. M. Casewell Heine an- 
nounces that his law firm 1s now 
Heine, Bradner & Laird, of New- 
ark, in place of Heine, Bostwick 
& Bradner, the associates being 
Mr. Palmer Bradner and Mr. John 
A. Laird. 

Common Pleas Judge Stickel, 
of Newark, was taken ill in Court 
on May 2\ist from appendicitis, 
and two days later was operated 
upon at the Newark Memorial 
Hospital. He is now recovering. 

Mr. George Kemeny, who was 
admitted to practice in 1917 and 
had an office at Perth Amboy, 
committed suicide in his home in 
Woodbridge on June &th, by 
drinking and inhaling an anzs- 
thetic. Financial difficulties and 
worries are believed to have been 
the cause. He left two parents, 
living in Perth Amboy, as well as 
a wife and two children in Wood- 
bridge. 

A similar suicide to the fore- 
going was that of Mr. Charles S. 
Cooper, former town attorney of 
Dover, on May 21st. He graduat- 
ed in law from the New York 
University, and was thirty years 
old; and he served overseas in the 
army one year during the World 
War. He was active in Demo- 
cratic politics and was talked of 
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for the Prosecutorship this year. 
He ran for the Assembly once 
and was defeated. Besides his 
brother, he is survived by his fath- 
er, Mr. Eugene J. Cooper, with 
whom he was formerly in partner- 
ship, the law firm being Cooper 
& Cooper, and three sisters. 

Governor Silzer was given the 
degree of LL.D. by Rutgers Col- 
lege on June 12, Commencement 
day. He was also one of the prin- 
cipal speakers at the alummi din- 
ner the same afternoon. 

Friends of Justice Charles W. 
Parker will be interested to know 
that the engagement of his son, 
Dudley Fuller Parker, to Miss 
Sarah McWhorter Sturges is an- 
nounced. Mr. Parker is a gradu- 
ate of Yale, 1918, and served as 
Junior Lieutenant with transport 
and = crutser during the 
World War. 

Mr. Hugo Woerner, of Newark, 
has removed his law office to the 
Kinney Bldg. from 738 Broad St. 


fe rces 


MR. COULT’S ANNIVERSARY. 


On May 25th last Mr. Joseph 
Coult, former city counsel of New- 
ark, Nestor of the State Bar, and 
wife, celebrated their sixty-fourth 
wedding anniversary and = Mr. 
Coult’s ninetieth birthday at their 
home, 58 Mt. Pleasant Ave. They 


entertained their children and 
grandchildren at dinner. The 
couple were married in the First 


Presbyterian Church in Branch- 


ville. Mrs. Coult is eighty-six 
years old. For many years Mr. 
Coult was a member of the well- 


known law firm of Coult & Ho- 
well. 


SUPREME COURT RULE 107a. 


107%7a. All objections to the ad- 
mission of evidence; all motions 
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to strike out evidence; all mo- 
tions for nonsuit and for direc- 
tion of a verdict; also all other 
motions for rulings in trials at the 
Circuit, shall state succinctly the 
grounds upon which they are rest- 
ed, but the arguments thereon 
shall not be taken down by the 
stenographer, nor returned with 
the record, or printed. The rea- 
sons of the trial Judge, however, 
for granting or refusing a motion, 
shall be taken down, and shall be 
returned with the record and 
printed, in case of appeal, to the 
end that the Appellate Court may 
be informed of the yrounds of the 
decision.— Promulgated May 10, 
19233. 

REVISED RULES OF N. J. SU- 


PREME COURT AS TO BAR 
ADMISSIONS. 


INTRODUCTORY ANNOUNCEMENT. 

The attention of the members 
of the Bar is especially called to 
the provisions requiring clerkship 
to be served in the office of a 
counselor-at-law ; motion in open 
Court by a counselor for the ad- 
mission of a candidate to examina- 
tion; oral as well as written ex- 
aminations for attorneys; and the 
rules relating to committees on 
character and fitness, which will 
require a rigid enforcement of the 
provision—formerly relaxed in 
many cases—that certificates of 
commencement of clerkship must 
be filed as a condition precedent 
to credit for service of clerkship, 
such service to run only from and 
after the filing of such certificate. 

Amendments to 4 (c) and 4 (e) 
shall apply only to candidates be- 
ginning clerkships on and _ after 
August 1, 1923; and section 8 of 
Rule 7 shall take effect immedi- 
ately. The other amendments and 
the new rules will become opera- 
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tive with the November 1923 
Term of the Supreme Court. 


Revised Rules Regulating Ad- 
mission to the Bar. 

Rules 2 and 3 unchanged. 

Amend Rule 4 (c) to read as 
follows: 

(c). That he has served a regu- 
lar clerkship in this State with 
some practicing attorney-at-law of 
this Court, who is also a coun- 
selor-at-law, for three years. Any 
portion of such time, not exceed- 
ing twenty-four months in all, 
spent before or after the begin- 
ning of the clerkship in regular 
attendance upon the law lectures 
in some law school of established 
reputation in the United States, 
or in the study of the English law 
at an institution of established 
reputation in a country where 
English is the common language 
of the people, shall be allowed in 
lieu of an equal period of such lat- 
ter clerkship. The service of such 
clerkship in every case shall be 
evidenced by a certificate from the 
person or persons with whom 
such clerkship shall be served, or 
other satisfactory evidence, that 
the applicant has not, at any time 
during said clerkship, been en- 
gaged in or pursued any business, 
occupation or employment incom- 
patible with the full, fair and bona 
fide service of his clerkship. It 
he has served in any department 
of the military or naval service 
of the United States during the 
late war with Germany, two 
years’ clerkship shall be deemed 
sufficient; and any portion of 
time, not exceeding sixteen 
months, spent at law school, or in 
the study of English law as here- 
inbefore provided, shall be allow- 
ed in lieu of an equal period of 


such clerkship. 


Amend Rule 4 (e) to read as 
follows: 

That at the commencement of 
the clerkship above required, he 
file in the office of the Clerk of 
the Supreme Court the certificate 
of the counselor with whom he is 
to serve, that such clerkship has 
begun. No clerkship shall be 
deemed to have commenced until 
such certificate shall have been 
filed as aforesaid; and the period 
of clerkship shall be computed 
from the actual filing of such cer- 
tificate and not otherwise. 

Amend Rule 5 to read as fol- 
lows: 

5 (a). No attorney from an- 
other State shall be recommended 
for license to practice in this 
State unless he shall first submit 
himself to the Bar examination ; 
nor shall he be admitted to such 
examination unless the time dur- 
ing which he has served a clerk- 
ship with a practicing attorney in 
this State, or another State, who 
is also a counselor-at-law and the 
time during which he has _ prac- 
ticed in another State, shall 
amount to three years in the 
whole, nor unless he has complied 
with paragraphs a, b and d of Rule 
4, except that he may take the 
examination last mentioned in 
paragraph d, at any time before 
taking the Bar examinations. 

(b). And except, further, that 
when such attorney has been ac- 
tively engaged in the practice of 
law in such other State for a 
period of not less than ten years, 
a compliance with paragraph d of 
Rule 4 shall not be required of 
him. 

(c). Regular attendance upon 
law lectures in a law school of es- 
tablished reputation for a period 
not exceeding twenty-four months 
may stand in leu of an equal 
period of clerkship. 
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(d). No person shall be admit- 
ted to the examination for attor- 
nev-at-law except upon motion 
made in open court for that pur- 
pose by a counselor, and, in cases 
of clerkship hereafter begun, by 
the counselor, or one of the coun- 
selors, with whom the applicant 
shall have served his clerkship. 
If, however, for any valid reason 
said motion cannot be made by 
said counselor, it may be made by 
another counselor of this Court. 

New Rule 6 (¢): 

Any applicant for attorney who 
shall have failed at his first two 
examinations shall not be = ad- 
mitted to another examination un- 
il at least six months have in- 
tervened. Thereafter, after each 
failure, at least six months must 
have intervened betore the appli- 
cant can be admitted to another 
examination. Each applicant must 

le 
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with the clerk proof that he 
a full, fair and bona 
tide clerkship in the office of an 

rnev-at-law, who 1s also a 
counselor, during the time inter- 
vening since his last prior exam- 


Strike out sections 2 and 3 of 
Rule 7, and in lieu thereof insert 


Section 2. The examination for 

se] hall be written. For 
attorney there shall be two ex- 

inations, written and oral. The 
ination shall be the writ- 
ten examination: and the examin- 
ation papers in said examination, 
in the examina- 


tion for counselor, shall be so 


; ' 
as well as those 


identified that the names of the 


candidates examined cannot be 
known to the examiners before 
they have announced the result 


of the written examination. 
3. Candidates for at- 


Section 
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torney who shall have passed the 
written examination shall be re- 
quired to pass an oral examina- 
tion. Such oral examination shall 
take place at the State House, in 
Trenton, at a time to be fixed by 
the Board of Bar Examiners, with 
the approval of the Justices of the 
Supreme Court. At said oral ex- 
amination the candidates shall be 
divided into three classes, numer- 
ically equal as nearly as may be. 
Fach class shall be examined in 
the presence of one of the parts 
of the Supreme Court. 

After section 7 of Rule 7 insert 
anew section, known as section 8: 

Section 8. There shall be ap- 
pointed in each county by this 
Court, or by a Justice thereof, a 
Committee on Character and Fit- 
ness, to consist of at least three 
counselors-at-law, resident = or 
practicing in said county. It shall 
be the duty of the said committee 
to investigate the character and 
fitness of all candidates for admis- 
sion as attorney-at-law resident in 
such county; and no person shall 
be recommended for license until 
he shall have received the ap- 
proval of the said Committee. It 
shall be the duty of the several 
Committees on character and fit- 
ness, so far as possible, to keep 
under observation all applicants 
who have filed their certificates of 
commencement of clerkship in the 
Clerk’s Office, resident or serving 
clerkships in their respective 
counties, from the time of the 
filing of such certificates down to 
the time that they may have pass- 
ed their examination for admis- 
sion. 

(Foregoing promulgated June 
5, 1923). 

By the Court. 
Wa. S. GumMMerg, C. J. 
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